In this case, MSHA also advances the argument that the blaster should
have followed the recommendations or requirements of Pennsylvania State
law and positioned himself 500 feet from the blast.  I find nothing in
section 77.1304(h) that supports this theory, and as correctly pointed
out by Austin Powder's counsel, the state code provision relied on does
not define the "blast area", and counsel's observations that requiring
mine operators to follow different state law regulations on this issue
can only lead to chaos are well taken.  In my view, if MSHA believes that
such state requirements should be followed then it should promulgate an
appropriate standard and say so.  Here, although MSHA fixes the "blasting
area" by measuring the distance where the farthest rock fell, it also takes the
position that 500 feet was a safe distance for people to be.  Had the rock
only gone 100 feet, that would have fixed the "blasting area", yet MSHA
would probably still insist that miners be cleared to a distance of 500
feet.  I simply cannot accept such contradictory interpretations and
applications of the cited standard, and I reject MSHA's "500-foot theory".

While I agree with the argument that the blaster in this case had a
duty under section 77.1304(h), to locate anyone who happens to be in the
"blasting area" prior to the shot and to insure that he is removed and
cleared away, I disagree with MSHA counsel's argument that the blaster
has such a duty even though he may not be able to visually observe such
a person prior to the shot (Tr. 34-35).  I conclude and find that in light
of the definition of the term "blasting area", the blaster has a duty
to take reasonable and prudent measures to insure that all persons are
cleared and removed from the "blasting area" as reasonably and prudently
determined by him at the time of the shot, and not as determined-..by..non-
experts after the fact.

In the instant case, MSHA conceded that the procedures followed
by the blaster were technically correct. MSHA found nothing wrong in the
manner in which Mr. Lucas loaded, wired, and fired the shot.  Further, as
the record here established, at the time the citation was issued Inspector
Bixler filled out an "inspector's statement" in which he candidly
acknowledged that the accident could not have been predicted and that
it resulted from circumstances beyond the operator's control.  He later
filled out a new statement at the direction of his supervisor after someone
from the solicitor's office made a "lawyer's judgment" that the case obviously
could not be defended on its merits. Mr. Bondra candidly admitted during
the hearing that the sketch of the "blasting area" as shown in his accident
investigation report was a mistake.

Mr. Lucas testified that he and his crew were positioned some 300
feet from the blast, and he confirmed that in determining what constitutes
the "blasting area", he takes into consideration the size of the shot,
the manner in which it is loaded, and the surrounding terrain.  On the
day in question, he determined that the shot would go in the opposite
direction from where he and his crew were located, but that for some
unexplained reason there was a "blowout" which caused the flyrock in
question.

124 applied and
